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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, t 
Plaintiff/Appellee, : Case No. 920389-CA 
v. t Priority No. 2 
RANDALL W. CATES, I 
Defendant/Appellant.: 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from a conviction of two counts of 
forgery, both second degree felonies, in violation of Utah Code 
Ann. § 76-6-501 (1990), in the Second Judicial District Court in 
and for Davis County, State of Utah, the Honorable Douglas L. 
Cornaby, presiding. This Court has jurisdiction to hear the 
appeal pursuant to Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1992). 
STATEMENT OF THE ISSUE PRESENTED 
AND STANDARD OF APPELLATE REVIEW 
The sole issue presented on appeal is whether the trial 
court had jurisdiction to entertain defendant's motion to 
withdraw his guilty plea when defendant failed to file his motion 
within the 30-day period mandated by Utah Code Ann. § 77-13-6 
(1990). Although the State did not advance a jurisdictional 
claim below, it may do so for the first time on appeal. State v. 
Price, 837 P.2d 578, 583 (Utah App. 1992). 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
Any relevant text of constitutional provisions, 
statutes and rules pertinent to the resolution of the issue 
presented on appeal is contained in the body of this brief. 
STATEMENT OF THE CASE 
Defendant was charged by information with three counts 
of forgery, all second degree felonies, in violation of Utah Code 
Ann. § 76-6-501 (1990) (R. 7-11). The record also reveals that 
defendant had been charged in other cases with burglary and 
possession of a controlled substance with intent to distribute 
and that other charges were under investigation (R. 27). 
Defendant and the State negotiated an agreement under 
which defendant agreed to plead guilty to two of the forgery 
charges and the State agreed to dismiss all other charges and to 
forego the filing of additional charges (R. 54-5). 
On March 17, 1992, defendant was arraigned and entered 
a plea of guilty to two of the three forgery charges. The third 
count was dismissed (R. 13-4). 
Thirty-five days later on April 21, 1992, defendant 
filed a pro se motion to withdraw his guilty plea and a request 
for appointed counsel (R. 15-6). Defendant was appointed new 
counsel, who was granted leave to file a formal motion to 
withdraw defendant's guilty plea following the preparation of a 
transcript of the plea hearing and a review of the record (R. 
23). 
After entertaining arguments on defendant's motion to 
withdraw his guilty plea, the trial court denied defendant's 
motion and sentenced defendant to two consecutive terms of 1 to 
15 years in the Utah State Prison (R. 21, 51-9, 60-3). Defendant 
2 
is presently incarcerated. 
STATEMENT OF THE FACTS 
Because of the nature of this appeal, and in light of 
the procedural history provided above, a statement of the facts 
is not necessary. 
SUMMARY OF THE ARGUMENT 
In accepting defendant's guilty plea, the trial court 
told defendant that any motion to withdraw his plea had to be 
filed within thirty days (R. 30). Defendant's motion to withdraw 
his guilty plea was not filed until 35 days after he entered his 
plea and was therefore untimely (R. 15-16). Consequently, 
although the State did not advance a jurisdictional argument 
below, the trial court properly denied defendant's motion because 
the court lacked jurisdiction to hear defendant's motion. See 
State v. Price, 837 P.2d 578, 583 (Utah App. 1992) (where 
defendant was informed of thirty day filing period, and motion to 
withdraw plea was filed thirty-one days after guilty plea was 
entered, the trial court lacked jurisdiction to hear defendant's 
motion). This Court should therefore affirm defendant's 
conviction. 
ARGUMENT 
THIS COURT SHOULD AFFIRM THE TRIAL COURT'S 
DENIAL OF DEFENDANT'S MOTION TO WITHDRAW HIS 
GUILTY PLEA BECAUSE THE TRIAL COURT LACKED 
JURISDICTION TO HEAR DEFENDANT'S MOTION 
The trial court properly denied defendant's motion to 
3 
withdraw his guilty plea.1 When accepting defendant's guilty 
plea, the trial court expressly told defendant that any motion to 
withdraw his plea had to be filed with the court within thirty 
days, and defendant indicated that he understood that requirement 
(R. 30). (See page 6 of the plea hearing transcript, a copy of 
which is attached hereto as Addendum A). See Utah Code Ann. 
§ 77-13-6(2)(b) (1990) ("[a] request to withdraw a plea of guilty 
. . • shall be made within 30 days after the entry of the plea"). 
Nevertheless, defendant did not file his motion to 
withdraw his plea until 35 days after he entered his guilty plea 
(R. 15-16 ).2 The trial court therefore lacked jurisdiction to 
hear defendant's motion. See State v. Price, 837 P.2d 578, 583 
(Utah App. 1992) (where defendant was informed of 30-day deadline 
and did not file motion until 31 days after entry of guilty plea, 
trial court lacked jurisdiction to hear defendant's motion). 
1
 The State acknowledges that defense counsel has filed an 
"Anders brief" and has moved to withdraw as counsel. Because 
counsel's brief does not fully comply with the requirements of 
Anders v. California, 386 U.S. 738 (1967), and State v. Clayton, 
639 P.2d 168, 169-70 (Utah 1981), insofar as counsel does not 
"objectively demonstrate that the issue is frivolous [as required 
by Anders.]" the State takes no position on the issue raised 
therein. Dunn v. Cook, 791 P.2d 873, 877-78 (Utah 1990). 
More importantly, to address the merits of defendant's 
claim at this juncture may unnecessarily prejudice defendant in a 
subsequent petition for post-conviction relief, should defendant 
elect to file such a petition. See infra note 3. 
For the above reasons, the State relies on the trial 
court's lack of jurisdiction over defendant's motion as the sole 
basis for affirming the trial court's denial of that motion. 
2
 The trial court accepted defendant's guilty plea on March 
17, 1992, and defendant filed his motion to withdraw that plea on 
April 21, 1992, five days beyond the thirty day filing period (R. 
15-16, 24-40). 
4 
Although the State did not advance this jurisdictional 
argument below, it may do so for the first time on appeal. See 
Id. ("Although the State failed to raise the issue of timeliness 
of defendant's pro se motion to withdraw his guilty plea before 
the trial court, we may address it for the first time on appeal 
because it presents a jurisdictional question." (citations 
omitted)). Consequently, this Court should affirm the trial 
court's denial of defendant's motion on the ground that the trial 
court lacked jurisdiction to hear the motion.3 
CONCLUSION 
For the foregoing reasons, this Court should affirm the 
trial court's denial of defendant's motion to withdraw his guilty 
plea. 
RESPECTFULLY SUBMITTED this lo*^ day of December, 
1992. 
R. PAUL VAN DAM 
Attorney General 
3
 Although the trial court lacked jurisdiction to consider 
defendant's motion, defendant is not without recourse. Section 
77-13-6(3) further provides that the filing deadline of 
subsection 2(b) "does not restrict the rights of an imprisoned 
person under Rule 65B(i)f Utah Rules of Civil Procedure." Thus, 
defendant is left with the remedy provided for in the statute; he 
may file a petition for post-conviction relief. CjE. State v. 
Palmer, 777 P.2d 521, 522 (Utah App. 1989) (a defendant's claim 
that he has been denied his constitutional right to appeal should 
be presented to the sentencing court pursuant to a motion for 
post-conviction relief under Rule 65B(i)). 
5 
CERTIFICATE OF MAILING 
I hereby certify that a true and accurate copy of the 
foregoing brief of appellee was mailed, postage prepaid, to 
William J. Albright, attorney for appellant, 74 East 500 South 
#245, Bountiful, Utah 84010, this /i* day of December, 1992. 
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ADDENDUM A 
Midvale 
7434 So. State Street, #102 
Midvale, Utah 84047 
Telephone (801) 255-6927 
FAX (801) 561-5964 
William J. Albright 
Attorney and Counselor at Law 
Bountiful 
74 East 500 South, #245 
Bountiful, Utah 84010 
Telephone (801) 292-3383 
F b* »mJ 
December 9, 1992 DEC 1? 1992 
Clerk of the Utah Court of Appeals 
230 South 500 East, Suite 400 
Salt Lake City, Utah 84102 
Mar> .-u;nan 
Cler*o>t <c Jourt 
Utah Coimu. Appeals 
RE: State of Utah v. Randall W. Cates, Case No. 920389-CA 
Dear Clerk of the Court, 
As per Rule 24 (j), Utah Rules of Appellate Procedure, I am 
writing this letter to supplement the citations included in the 
brief of Randall W. Cates, defendant/Appellant. 
The citations are: 
Anders v. California, 386 U.S. 783, 87 S.Ct. 1396, 18 
L.Ed. 2d 493 (1967), and 
State v. Clayton, 639 P.2d 168 (Utah 1981). 
The citations are to be included on page 4 of appellant's 
brief and form the basis for the Motion to Withdraw as Appellant's 
Counsel. 
This letter to supplement the citations is stiplated to by 
State's counsel, Todd Utziner. 
Sincerely, 
\k. 
WilliamwJ- ALbright 
cc: Todd Utzinger 
Utah Attorney General 
Midvale 
7434 So. State Street, #102 
Midvale, Utah 84047 
Telephone (801) 255-6927 
FAX (801) 561-5964 
William J. Albright 
Attorney and Counselor at Law 
Bountiful 
74 East 500 South, #245 
Bountiful, Utah 84010 
Telephone (801) 292-3383 
December 9 , 1992 DEC 171992 
Clerk of the Utah Court of Appeals 
230 South 500 East, Suite 400 
Salt Lake City, Utah 84102 
Mary T Noonan 
ClerK of the Court 
Utah Court of Appeate 
RE: State of Utah v. Randall W. Cates, Case No. 920389-CA 
Dear Clerk of the Court, 
As per Rule 24 (j), Utah Rules of Appellate Procedure, I am 
writing this letter to supplement the citations included in the 
brief of Randall W. Cates, defendant/Appellant. 
The citations are: 
Anders v. California, 386 U.S. 783, 87 S.Ct. 1396, 18 
L.Ed. 2d 493 (1967), and 
State v. Clayton, 639 P.2d 168 (Utah 1981). 
The citations are to be included on page 4 of appellant's 
brief and form the basis for the Motion to Withdraw as Appellant's 
Counsel. 
This letter to supplement the citations is stiplated to by 
State's counsel, Todd Utziner. 
Sincerely, 
/k 
WilliamWJ. ALbright 
cc: Todd Utzinger 
Utah Attorney General 
THE COURT: Are you taking any prescription drugs? 
MR. CATES: No, sir. 
THE COURT: Are you being treated by a physician for 
anything? 
MR. CATES: No, sir. 
THE COURT: Have you ever been treated for a mental 
illness? 
MR. CATES: No, sir. 
THE COURT: Is there anything that would interfere with 
your ability to make your own independent judgment today? 
MR. CATES: No, sir. 
THE COURT: Counsel has talked to you about your rights, 
and I have to go over some of those rights with you before 
taking pleas. 
First, it's anticipated in Count One, forgery, a 
felony of a second degree, and in Count two, forgery, a 
felony of a second degree, you're going to be making a plea 
of guilty to each of those charges. If there's ever going to 
be a motion to withdraw those pleas, they must be filed with 
this court within 30 days from today. You understand that? 
MR. CATES: Yes, sir. 
THE COURT: If you were to make such a motion, the Court 
would not automatically grant them. Me only grant a motion 
of that nature for some good legal reason shown to the Court. 
You understand that? 
XOWn c^ricktn Court Reonrtftr 
i MR. CA*ES: Yes, sir, I do. 
2 THE COURT: You do not lose the right of appeal by 
3 pleading guilty. You'll always have the right to appeal 
4 within 30 days from the time a sentence is imposed. You 
5 understand that? 
6 MR. CATES: Yes, sir, your Honor, I do. 
7 THE COURT: The likelihood of your being successful on 
8 an appeal once you've entered a plea of guilty is very 
9 unlikely just because of the very nature of the appeal — 
10 because of the nature of a plea of guilty. Do you understand 
il that? 
12 MR. CATES: Yes, sir, your Honor, I do. 
13 THE COURT: The maximum penalty for a felony of a second 
L4 degree is 1 to 15 years in Utah State Prison and could 
L5 include a fine of up to $10,000 and must include a surcharge 
L6 of 25 percent of the amount of any fine actually imposed. Do 
L7 you understand that to be the maximum penalty? 
16 MR. CATES: Yes, sir, your Honor, I do. 
19 THE COURT: When there's two offenses both felonies of 
20 the second degree, the Court could enter the fine on both of 
21 them. You understand that? 
22 MR. CATES: Yes, sir, I do, your Honor. 
23 I THE COURT: They could also make the sentence 
24 I consecutive; in other words, one following the other. Do you 
25 understand that? 
xown cHiantn Court Reporter 
